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General Purchasing Conditions (GPC) of Arvato Systems GmbH, An der 
Autobahn 200, 33333 Guetersloh, Germany, and its affiliated companies 
(hereinafter: Client) for the creation, provision and maintenance of 
individual software 

(Version: November 2017) 

 
1 Scope of application 

1.1 These General Purchasing Conditions apply exclu-
sively to all agreements concluded for the creation, provi-
sion and maintenance of individual software. Conditions of 
the Contractor which contradict or deviate from these con-
ditions are explicitly not recognized. General conditions of 
business of the Contractor are not recognized even if the 
Client does not explicitly object to them. 

1.2 These General Purchasing Conditions apply only to 
companies in the sense of § 14 para. 1 German Civil Code 
(BGB); they are also agreed for all future agreements with 
the Contractor. 

1.3 The application of the business conditions of the 
Contractor or third parties by means of conduct implying ac-
ceptance is excluded. The acceptance of deliveries or ser-
vices and payment by the Client shall in particular not render 
the business conditions of the Contractor a component of 
this agreement. 

1.4 §§ 631 et seq. BGB shall in particular apply to the 
contractual services of the Contractor relating to the crea-
tion and maintenance of software. 

2 The scope of the service 

The subject of this agreement is (a) the creation and provi-
sion of individual software including the corresponding ma-
terials such as documentation (user handbooks etc.), con-
cepts, drafts and the provision of other services related to 
the creation and provision (implementation services, train-
ing services etc.) by the Contractor and (b) the provision of 
software maintenance services and other services related 
to the maintenance of software by the Contractor in accord-
ance with the order. 

3 Principles of the provision of the service 

3.1 The Contractor shall provide the contractually-
agreed services according to the state-of-the-art at the time 
of conclusion of the agreement and by personnel qualified 
for the provision of the agreed services. 

3.2 The contact partners of the parties to the agreement 
are solely the responsible contact partners named in the 
agreement. In addition to the contact person appointed by 
the Contractor, the Client is further entitled to validly submit 
explanations relating to the services to be provided by the 
Contractor to the former's representative. 

3.3 The Client may demand the exchange of a person 
employed by the Contractor for the fulfilment of the agree-
ment if said person has violated contractual obligations or 
does not possess the required specialist knowledge. The 
costs resulting from the exchange must be borne by the 
Contractor. 

3.4 The employment of third parties as subcontractors 
for the Contractor requires the prior authorization of the Cli-
ent, which must be at least in text form according to the ap-
plicable law and shall be pursuant to the eIDAS require-
ments. 

3.5 All deadlines set by the Client shall be binding. 

4 Placement of orders 

4.1 The content of the order, which must be at least in 
text form according to the applicable law and shall be pur-
suant to the eIDAS requirements, shall be solely decisive 
for the provision of the service. Verbal ancillary agreements 
are not made, and shall only come into effect upon confir-
mation by the Client, which must be at least in text form ac-
cording to the applicable law and shall be pursuant to the 
eIDAS requirements. 

4.2 The Contractor is obligated to accept the order 
within a period of 14 days. This period shall begin upon re-
ceipt of the (see 4.1) order, which must be at least in text 
form according to the applicable law and shall be pursuant 
to the eIDAS requirements. Any acceptance after the end of 
this period shall be considered a new offer. This shall only 
assume legal validity if the Client does not veto it within 14 
days. 

4.3 Cost estimates, the development of offers, the cre-
ation of specifications, project planning documents, plans, 
drawings and models or other related preparations or simi-
lar items shall only be subject to costs upon specific agree-
ment. 

5 Scope of services 

5.1 Insofar as nothing different is agreed, the provision 
of individual software includes the following services in 
particular: 

5.1.1 Delivery: 

a) The Contractor shall deliver to the Client the soft-
ware designated in the order alongside the corre-
sponding program and user documentation as well 
as any other handbooks (hereinafter designated as 
“software products"). 

b) The software products must be delivered free of de-
fects and charge (including postage and customs 
duties) in packaging usual to the trade and on suit-
able data carriers to the delivery address stated in 
the order. If no delivery address is stated, delivery 
shall be made to the registered office of the Client. 
The software products can alternatively be made 
available to the Client for download free of charge 
via an encrypted Internet portal. 

c) The software products must be delivered within the 
delivery period stated in the order and on the deliv-
ery date stated in the order. Deliveries shall take 
place without any retention of title. 

d) The transfer of risks shall take place upon defect-
free transfer of the software products at the place of 
delivery in accordance with letter b) and/or upon de-
fect-free storage of the software products on a data 
carrier of the Client. 

e) The Contractor is obligated to conclude the insur-
ances required for the transport to the contractually-
agreed place of delivery in accordance with letter b) 
at its own costs. 

f) In the event of a default in delivery, the Client shall 
be entitled to the legal claims. Furthermore, in the 
event of a default by the Contractor, the Client is 
entitled to demand a contractual penalty of 0.5% of 
the total order value per partial day of default. 
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Insofar as the Contractor exceeds an agreed deliv-
ery deadline by more than 7 calendar days, the Cli-
ent is entitled to immediately withdraw from the 
agreement. 

A contractual penalty paid by the Contractor for de-
fault shall be credited to any on-going claims for 
damage compensation. 

Any further claims by the Client in the event of de-
fault shall remain unaffected. 

5.1.2 Replacement: The Contractor shall guarantee a 
free replacement of the most recent version of the 
software in productive use by the Client as well as 
the preceding version in the event that, following 
losses, inadvertent deletions or similar events, the 
Client possesses no executable version of the soft-
ware. 

5.1.3 Implementation / test phase / orientation: 

a) Insofar as nothing different is agreed in the order, in 
addition to the creation and provision of the soft-
ware, the Contractor shall also install and configure 
it for the Client and guarantee its technical readi-
ness for operation (implementation). 

b) To ensure quick and effective implementation, the 
Contractor shall provide a sufficient number of em-
ployees in order to ensure that the Client's business 
processes are not excessively affected. 

c) The Client shall, upon initial use of the software, be 
entitled to carry out a test period of 14 calendar 
days from confirmation of the activity stated under 
letter a). During this period, the Client is entitled to 
withdraw from the purchase agreement at any time 
should the contractually-agreed functions of the 
software not have been fully delivered. Should the 
Client have tested the software free of charge prior 
to ordering, the aforementioned right shall not ap-
ply. 

d) The Contractor shall support and train the employ-
ees of the Client within the scope required and at its 
own cost in order to permit the Client to make expert 
use of the products of the work (orientation). 

e) The work to be carried out by the Contractor under 
letter a) must be accepted by the Client. 

5.1.4 Documentation: The Contractor must provide 
printed, or at least printable, comprehensive pro-
gramming and user documentation as well as any 
other handbooks in German or, if not available, in 
English. The documentation provided should permit 
the Client to properly operate the software. The 
Contractor shall provide free replacements in the 
event that the Client no longer has a current version 
of the aforementioned documents following a loss, 
inadvertent deletion or similar event. 

5.1.5 Security: The Contractor shall ensure that the soft-
ware products do not contain any functions which 
permit security features to be weakened, avoided or 
disabled and which are not notified to the Client in 
text form according to the applicable law and shall 
be pursuant to the eIDAS requirements, prior to 
transfer. It shall further ensure that the hardware 
and software do not permit unauthorized third par-
ties to access the system or data of the Client with-
out the latter’s authorization. 

5.2 Insofar as nothing different is agreed, the software 
maintenance shall include the following services in partic-
ular: 

5.2.1 Resolution of defects: The Contractor shall take re-
sponsibility for the resolution of defects in the soft-
ware in its current and previous versions. If the Con-
tractor offers the Client new software for the avoid-
ance or resolution of defects, in particular in the 
form of free patches, bug fixes, updates, upgrades, 
new releases, new versions etc., the Client is obli-
gated to accept these and to install them onto its 
hardware in accordance with the installation instruc-
tions of the Contractor. The Client may decline the 
aforementioned form of defect resolution at least 
once without stating its reasons, as well as at the 
next installation of new software, if it does not 
demonstrate the same compatibility and functional-
ity as the replaced versions or if its use is not rea-
sonable for the Client for other well-founded rea-
sons. In the event of defects which can be easily 
and simply resolved by the user, the Contractor may 
provide support to the Client in the form of user-ap-
propriate instructions via telephone. If the Contrac-
tor temporarily provides the Client with a worka-
round, the Contractor’s obligation to provide a per-
manent resolution for the defect shall remain unaf-
fected. 

5.2.2 Software modifications/improvements: The Con-
tractor is obligated to provide any publicly-available 
and released updates and new versions of the soft-
ware to the Client free of charge for the improve-
ment of the delivered software. In the event of mod-
ifications to the software the Contractor shall, if re-
quired, promptly instruct the Client's employees in 
the use of the new version of the software without 
any separate remuneration. 

5.2.3 Further development: The Contractor shall continue 
to develop the software and make such develop-
ments available to the Client in the form of free up-
dates, upgrades, releases or versions. The Client 
shall have the opportunity to provide suggestions 
for possible further developments. The Contractor 
shall give serious consideration to these sugges-
tions. A claim by the Client to the realization/imple-
mentation of these suggestions shall require a spe-
cific order. Insofar as client-specific adaptations to 
the software have been carried out, the Contractor 
shall take these into consideration in the context of 
any further developments. 

5.2.4 User support: The Contractor shall assume respon-
sibility for providing user support for the software 
versions in use with the Client and shall regularly 
notify the Client of general user instructions and 
other specific advice and information regarding im-
portant questions and problems relating to the soft-
ware. It shall support the Client in relation to other 
possible uses and problem solutions for the soft-
ware and inform it about new products. 

5.2.5 Telephone service: The Contractor shall provide 
advice and (user) support via telephone during the 
agreed service hours for defects which occur, us-
age problems, disruptions or other difficulties in the 
context of the software processes. 

5.2.6 Remote diagnosis/trouble-shooting: The Contractor 
is entitled to carry out remote diagnosis and trouble-
shooting as follows following agreement with the 
Client: The Client shall provide the Contractor with 
remote access (VPN connection or remote desktop 
sharing) during the agreed service hours for the di-
agnosis and handling of defects which arise, usage 
problems, disruptions or other difficulties with the 
functioning of the software. 

5.2.7 Documentation: In the event of modifications to the 
software on the basis of this agreement, e.g. by 
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means of the remediation of a defect or the delivery 
of new software, the Contractor shall carry out a 
corresponding addition/update to the user hand-
book and installation manual for the software (”Doc-
umentation”) with an explanation of the resulting 
modifications. The updating of the documentation 
shall take place in a form (paper or electronic) and 
scope in accordance with the ideas and require-
ments of the Client. 

5.2.8 Adaptation to modified norms: If there is a change 
to vital legal framework conditions (i.e. applicable 
laws, ordinances or supervisory requirements) 
which apply to the proper use of software, the Con-
tractor shall provide suitable modifications in the 
context of its operational and commercial abilities 
within a suitable period and free of charge. This ob-
ligation shall not apply if the adaptation would re-
quire work which is unreasonable for the Contractor 
and the Contractor has sufficiently explained the 
reasons for the unreasonable work to the Client. In 
this event, the modification may only be carried out 
in exchange for corresponding additional compen-
sation if the Client has previously requested it. 

5.2.9 Service level: The Service Level Agreement ac-
cording to Annex 1 shall apply. 

5.2.10 Security: Where, as part of the software mainte-
nance, software is provided in the form of patches, 
bug fixes, updates, upgrades, new releases, new 
versions, among others, the Contractor shall ensure 
that the software does not contain functionalities 
which may make it possible to weaken, evade or 
turn off security functions, and about which the Cli-
ent was not informe in text form according to the 
applicable law and shall be pursuant to the eIDAS 
requirements, prior to the hand-over. In particular, 
the Contractor shall ensure that this software does 
not enable unauthorized access of third parties to 
systems or data of the Contractor without the Con-
tractor’s prior consent. 

6 Source code / object code 

6.1 Insofar as the order does not explicitly establish oth-
erwise, the Contractor must deliver the source code and ob-
ject code of the software. The delivery must include the 
printable documentation of the source code and the mainte-
nance documentation. 

6.2 If, in the context of the provision of the service and 
software maintenance, source code is written, modified or 
similarly used and/or compiled into object code, the Con-
tractor must immediately provide a copy of the source code 
to the Client's project manager insofar as nothing different 
is established in the order. The delivery of the source code 
must include documentation and other documents required 
for the creation or compilation in an unlimited form capable 
of generation. All required tools must be documented. 

6.3 The Contractor is not entitled to retain copies of the 
source code on any storage medium whatsoever. The Con-
tractor is obligated to confirm to the Client in text form ac-
cording to the applicable law and shall be pursuant to the 
eIDAS requirements, that it has destroyed any copies which 
it has received. 

6.4 Insofar as the parties have agreed in the order that 
the source code shall remain with the Contractor, or that it 
shall remain with the Contractor due to owed maintenance 
services, the Contractor shall, at the Client’s request, de-
posit the source code with all corresponding information and 
documents with an escrow agency selected by the Client. 
The material to be stored must be suitable for the generation 
of the (software) package which the Contractor most re-
cently provided to the Client. If the Contractor is obligated to 

continue to develop the software products, future versions 
and releases shall also be subject to this obligation. 

6.5 The Client may in particular demand the delivery of 
the source code, including the corresponding information 
and documents, from the escrow agency in the following 
cases: 

a) The assets, or a portion of the assets, of the Con-
tractor are subject to (i) the opening of insolvency 
proceedings, (ii) a corresponding request for the 
aforementioned proceedings has been declined 
due to insufficient assets or (iii) an event has oc-
curred which is equivalent to one of the events 
named.  

b) (i) The Contractor has ceased its business opera-
tions or (ii) the Contractor's company has been re-
moved from the commercial register for lack of 
funds or other reasons, or (iii) a liquidation resolu-
tion has been entered into the commercial register, 
or an event has occurred which is equivalent to one 
of the events named. 

c) Employees who possess significant know-how re-
quired for the creation of software products are no 
longer available to the Contractor. 

d) The Contractor is unable to carry out a required 
modifications or amendment request to maintain 
the fitness for purpose and/or further usability of the 
software under appropriate conditions and an ap-
propriate period. 

e) The Contractor is in significant breach of the soft-
ware provision agreement, for example by failing to 
fulfil its guarantee obligations, in particular for the 
remediation of defects. 

f) The Contractor is in significant breach of a con-
cluded maintenance agreement. 

The Contractor must guarantee the fulfilment of the require-
ments for the delivery of the source code in accordance with 
the sections listed above. 

7 Usage rights 

7.1 The Client shall be permitted, in as comprehensive 
a manner as possible, to use and exploit the software prod-
ucts created in the context of the order in unmodified or 
modified form, in any way, to the exclusion of the Contrac-
tor, whether within its own company, companies affiliated 
with Bertelsmann SE & Co. KGaA within a group in the con-
text of with §§ 15 et seq. German Stock Corporation Act 
(AktG) or via transfer to third parties. 

7.2 Upon creation, partial creation or modification of the 
software products, the Client shall receive sole title to the 
software products and all property rights to the software 
products, in particular the comprehensive and exclusive 
right, relating to all known and unknown types of use includ-
ing duplication, modification, editing and publication via 
online and offline media, unlimited in both time and space, 
to use or exploit the object and source code of the software 
products and to grant third parties usage rights for all types 
of use at its sole discretion. 

7.3 Insofar as the Contractor uses software, without 
which the use of the software products would not be possi-
ble and which it has not created in the context of the order 
(hereinafter referred to as "other software"), the Contractor 
shall grant the Client a simple, irrevocable, non-transferra-
ble, sub-licensable, locally, that is to say independent of lo-
cation and processor, and temporally unlimited usage right 
to said other software, which shall also include the use and 
surrender of use for and by companies associated with Ber-
telsmann SE & Co. KGaA within a group in accordance with 
§§ 15 et seq. AktG, Bertelsmann SE & Co. KGaA itself or 
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other third parties (e.g. end clients). The Contractor shall in-
form the Client in text form according to the applicable law 
and shall be pursuant to the eIDAS requirements, of the us-
age rights provided prior to the use of such software, in par-
ticular of open source software. If the use of the other soft-
ware endangers the achievement of the purpose of the 
agreement, i.e. due to restrictive usage rights, the Client 
may decline the use of the other software. In this case, the 
Contractor is obligated, insofar as this is reasonable, to offer 
the Client a different solution which would permit the use of 
the software products by the Client within the contractually-
agreed usage. In the event that this is unreasonable, the 
Client shall be entitled to extraordinarily terminate the 
agreement. 

8 Partial delivery 

Partial deliveries shall not be accepted as contractual ser-
vices. In the event of partial deliveries, the Client shall, in-
sofar as it has no interest in the partial delivery, be entitled 
to compensation instead of the complete delivery. §§ 280 et 
seq. BGB shall apply. 

9 Delivery / Functional test / Acceptance 

9.1 Prior to the actual delivery of the software provided 
under section 5.1 or the software maintenance services pro-
vided under section 5.2 to the Client, the Contractor is obli-
gated to thoroughly inspect the services itself, in particular 
to establish whether they fulfil the contractually-determined 
requirements, in particular the functions listed in the detailed 
product specification. If this requires the cooperation of the 
Client, the Contractor shall promptly inform the Client of this. 

9.2 The services in accordance with the preceding sec-
tion must be delivered to the Client at the contractually-
agreed time after implementation for the purpose of the ex-
ecution of a functional inspection. A record, which must be 
at least in text form according to the applicable law and shall 
be pursuant to the eIDAS requirements, must be created of 
the execution of the functional inspection and its result. The 
record must be signed by the Contractor and the employee 
appointed by the Client. 

9.3 If the functional inspection does not detect any sig-
nificant defects, the Client shall be obligated to declare its 
acceptance. The Contractor shall then carry out the orienta-
tion in accordance with section 5.1.3 letter d) at the contrac-
tually-agreed time. Both the acceptance and the completed 
orientation must be confirmed in text form according to the 
applicable law and shall be pursuant to the eIDAS require-
ments, according to the regulation above. 

9.4 If the functional inspection detects significant func-
tional disruptions or faults (defects, in particular those of er-
ror classes 1 and 2 according to Annex 1), the Client shall 
be entitled to refuse its acceptance. In this case, the Con-
tractor shall be obligated to remedy them immediately, or 
within a suitable period at the latest. A new functional in-
spection shall then take place in accordance with section 
9.2. If it is successful, section 9.3 shall apply accordingly. 

9.5 If an extension of more than 7 calendar days is re-
quired for reasons which are the responsibility of the Con-
tractor, the Client is entitled to demand a contractual penalty 
of 0.5% of the total remuneration per partial calendar day of 
the default. 

A contractual penalty paid by the Contractor for default shall 
be credited to any on-going claims for damage compensa-
tion. 

Any further claims by the Client shall remain unaffected. 

10 Principles of personnel deployment 

10.1 The Contractor is to render its services via its own 
or third-party personnel (hereinafter “personnel”). 

10.2 The Client is entitled by way of a justification, which 
must be at least in text form according to the applicable law 
and shall be pursuant to the eIDAS requirements, to de-
mand the replacement of the personnel deployed by the 
Contractor if the personnel concerned repeatedly violates 
contractual duties or if some other important reason exists 
vis-à-vis the personnel deployed preventing cooperation be-
tween the Client and the Contractor. 

Insofar as the Contractor deploys third-party personnel 
(such as freelancers or temporary staff), the Client may 
moreover demand the replacement of the third-party per-
sonnel subject to the provision of justification, which must 
be at least in text form according to the applicable law and 
shall be pursuant to the eIDAS requirements, of this, if fur-
ther engagement could not reasonable be expected to be 
acceptable to the Client. The Contractor in its sole respon-
sibility ensures and controls as a primary contractual duty 
that possibly deployed external personnel or sub-contrac-
tors will be deployed and managed pursuant to legal provi-
sions, in particular that pension and social contributions will 
be paid correctly. Upon Client‘s request the Contractor is to 
provide evidence of a documentation regarding performed 
controls and confirm proper conduct in text form according 
to the applicable law and shall be pursuant to the eIDAS 
requirements, towards the Client. Inconsistencies or miss-
ing confirmation documents entitle the Client to terminate 
the contractual relationship immediately and extraordinarily 
without notice. 

The Contractor is to comply without delay with any demand 
lodged by the Client in respect of the replacement of per-
sonnel. The additional expenses incurred due to personnel 
enhancement or replacement shall be borne by the Contrac-
tor. 

10.3 The Contractor is to name its own project manager 
in the single order as a central point of contact. This project 
manager is to manage the entire project work on behalf of 
the Contractor and is the only person with exclusive author-
ity of instruction vis-à-vis the personnel deployed by the 
Contractor. As far as the Client is concerned, it is to appoint 
its own project manager as the central point of contact for 
all project implementation matters. This project manager is 
to manage the entire project work on behalf of the Client. 
The Client’s project manager has no authority of instruction 
vis-à-vis the Contractor’s personnel - either in technical/sub-
ject-related or disciplinary terms. 

10.4 On no account will the Contractor's personnel be in-
tegrated into the Client's operation. The Contractor remains 
fully and solely responsible for such personnel and also re-
tains the exclusive authority to instruct. There will be no 
work-sharing collaborative arrangements between person-
nel of the Client and the Contractor's personnel. The per-
sonnel deployed by the Contractor will not be included in the 
internal holiday planning and absence management of the 
Client. Times of deployment or service times will only be 
agreed with the project manager contractually specified by 
the Contractor. The Contractor's personnel will not take part 
in internal meetings and events of the Client with company-
specific content and activities (e.g. presentation/seminar 
sessions, company parties). They will only be allowed to 
take part in project and technical meetings which are directly 
connected with specifying the contractual performance, the 
provision of services or the approval of services. The Con-
tractor and the personnel deployed by the same will use 
their own equipment/resources unless there is an objective 
reason which necessitates the use of the Client’s equipment 
(e.g. IT security, data protection). 

10.5 No project-related agreements, instructions or com-
parable communication will take place between the person-
nel deployed by the Contractor and the personnel of the Cli-
ent without the participation of the project managers men-
tioned in Section 10.3. The Contractor must call on the Cli-
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ent’s project manager for binding information and for all que-
ries arising in the context of the fulfilment of the contract. 
The project manager of the Client will provide information 
without delay and make or communicate decisions. Deci-
sions and information provided by other persons are only 
binding for the Contractor and his personnel if they have 
been initiated or confirmed in text form according to the ap-
plicable law and shall be pursuant to the eIDAS require-
ments, by the project manager of the Client. 

10.6 In the event of any complaints concerning faults/de-
fects in the service provided by the Contractor, the Contrac-
tor's project manager is the sole point of contact for the pro-
ject manager of the Client. The Contractor's service provi-
sion will not be the subject of complaint towards any other 
of the Contractor's personnel. 

10.7 The Contractor will ensure that all the personnel de-
ployed by him have read, understood and are aware of the 
rules presented to the Contractor with regard to confidenti-
ality, data protection, plant safety/work security, the infor-
mation sheet on the German Federal Data Protection Act 
(Bundesdatenschutzgesetz), the flyer for emergencies as 
well as the Client's information security (IS) policy, and that 
they observe such rules accordingly. 

10.8 On request, the Contractor must keep the Client in-
formed at reasonable intervals of the status and progress of 
the project and adherence to contractual demands, and 
communicate any interim results. Moreover, the Client may 
request to access/inspect the relevant documents and parts 
thereof. 

11 Personnel deployment on end-customer's 
premises 

11.1 Insofar as the Contractor provides services to an 
end-customer of the Client in the context of this agreement, 
the Contractor and the Client will each be solely responsible 
for their own respective personnel. This means that neither 
the Client’s personnel nor the Contractor's personnel will be 
integrated into the end-customer's operations. There will 
also be no work-sharing collaborative arrangements and no 
direct communication between personnel of the Contractor, 
the Client or the end-customer. 

11.2 Any project-related agreement, instruction or com-
parable communication with the end-customer will exclu-
sively take place via the Client’s project manager mentioned 
in Section 10.3. This project manager is the sole point of 
contact for both the end-customer and the Contractor's pro-
ject manager with regard to the services to be provided to 
the end-customer of the Client as part of this agreement. In 
all other respects, the above provisions of Sections 10.3 to 
10.6 will apply mutatis mutandis. 

12 Minimum wage 

12.1 The Contractor shall pay its employees the statutory 
minimum wage. At the Client's request the Contractor, dur-
ing the entire term of the contract up to six months after the 
end of the present contractual relationship, shall prove to 
the Client within 14 days that it has complied with this obli-
gation by submitting suitable documents [particularly docu-
ments in accordance with § 17 (1) of the Minimum Wage Act 
(Mindestlohngesetz, MiLoG), clearance certificates from the 
responsible social insurance fund, holiday pay fund etc.]. 

12.2 The Contractor shall on first demand indemnify the 
Client against all third-party claims (particularly those of the 
Contractor's employees, the Client's own clients, the Fed-
eral Labour Office) in connection with any breach of the ob-
ligation to pay the statutory minimum wage. 

12.3 The Contractor shall impose an obligation of the 
same extent on any possible sub-contractor to verifiably pay 
the statutory minimum wage and indemnify the Client, in the 

same way as the Contractor bears an obligation under Sec-
tions 12.1 and 12.2. If the sub-contractor uses the services 
of other sub-contractors, the Contractor shall ensure that 
the corresponding obligation is also imposed on all sub-con-
tractors. 

12.4 The Contractor shall be liable to the Client for all 
third-party claims resulting from any breach of the obligation 
to pay the statutory minimum wage by sub-contractors. 

13 Remuneration 

13.1 All agreed prices are to be understood as plus the 
legally-applicable VAT and include any ancillary costs, in 
particular travel costs, travel time, transport costs and cus-
toms duties. 

13.2 In the event of incorrect, deficient or partial delivery, 
the Client is entitled to refuse payment until proper delivery. 

13.3 Insofar as the Contractor is obligated to provide a 
guarantee to the Client, the contractually-agreed services, 
in particular software maintenance services, shall be pro-
vided free of charge for the duration of the guarantee. 

13.4 The agreed software maintenance services shall be 
remunerated by the monthly, quarterly, semi-annual or an-
nual fixed-price maintenance fees established in detail in 
the order. Section 13.3 shall remain unaffected by this. 

13.5 An increase in the corresponding maintenance fee 
shall not be possible before the end of a period of 24 
months. The Contractor must announce the increase at the 
latest three months prior to its entry into force. The increase 
in the maintenance fee must remain within a scope usual for 
the industry; it may in no case exceed 2% of the previously-
applicable annual maintenance fee. In the event of an in-
crease, the Client retains the right to terminate the agree-
ment before the entry into effect of the increase, with a no-
tice period of two weeks. The termination shall enter into 
effect at the same time as the increase. 

13.6 Unless a differing regulation applies, remuneration 
shall be due for payment 30 days after receipt of a verifiable 
invoice, but only following acceptance of the products of the 
work. The invoice must include the Client's order number 
and, if no fixed price remuneration is agreed, details of the 
provision of services (including time, location, service pro-
vided). 

13.7 The Contractor shall grant the Client a discount of 
3% of the invoice amount in the event of payment within 14 
days after receipt of the verifiable invoice. 

13.8 The Contractor is only entitled to withhold payments 
or services and products of work or to offset them against 
counterclaims if the Contractor's claims from the same legal 
relationship have either been recognized in text form ac-
cording to the applicable law and shall be pursuant to the 
eIDAS requirements, by the Client or there is a legally-en-
forceable ruling resulting from court proceedings. The as-
signment of claims of the Contractor against the Client to 
third parties is excluded. 

14 Default 

In the event of default, the Client shall be entitled to the legal 
claims. Furthermore, in the event of a default by the Con-
tractor, the Client shall be entitled to demand a contractual 
penalty of 0.5% of the total order value per partial day of 
default. 

Insofar as the Contractor exceeds an agreed delivery dead-
line by more than 7 calendar days, the Client is entitled to 
immediately withdraw from the agreement. 

The contractual penalty may be applied until final payment 
of the remuneration. 
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A contractual penalty paid by the Contractor for default shall 
be credited to any on-going claims for damage compensa-
tion. 

Any further claims by the Client in the event of default shall 
remain unaffected. 

15 (Notice of) defect / Warranty 

15.1 § 377 German Commercial Code (HGB) shall apply 
in such a way that the Client is obligated to submit a notice 
of defect within one week after acceptance insofar as a de-
fect is detected in the context of random sample inspections 
carried out within a reasonable scope. Visible transport 
damage shall be reported immediately, at the latest how-
ever within one week. A remuneration payment shall not 
represent acceptance of the service. 

15.2 The Client shall be fully entitled to its legal warranty 
claims  

15.3 The Contractor must immediately remedy defects 
during the warranty period. 

15.4 Once a defect is remedied, the warranty period shall 
again begin to run. 

16 Force majeure 

If, due to force majeure (comprehensive listing: war, unrest, 
industrial action, lock-out, fire and flooding), the Contractor 
is unable to duly provide the service, the Client may choose 
to withdraw from the agreement instead of unilaterally ex-
tending the period for the contractual provision of the ser-
vice. 

17 Liability 

17.1 If the Client demands compensation instead of the 
service, the claim for provision of the service shall only ex-
pire upon payment of the compensation by the Contractor. 

17.2 Legal provisions shall also apply. 

18 Duration and termination of the software 
maintenance 

Insofar as the order does not establish anything different, 
the following shall apply: 

18.1 The software maintenance agreement shall have a 
duration of two years from the beginning of productive use 
of the software. 

18.2 The Contractor must inform the Client of the end of 
the agreement period in text form according to the applica-
ble law and shall be pursuant to the eIDAS requirements, 
three months prior to the expiry of the agreement. For clari-
fication purpose, an email format does not comply with such 
requirements.  

18.3 The Contractor may terminate the software mainte-
nance agreement subject to a notice period of six months to 
the end of a given month, at the earliest, however, at the 
end of the second year. The Client may terminate the soft-
ware maintenance agreement subject to a notice period of 
three months to the end of a given month. 

18.4 The right to extraordinary termination for cause 
shall remain unaffected. 

19 Rights of third parties 

19.1 The Contractor shall, regardless of fault, be respon-
sible for ensuring that it is entitled to grant the Clients usage 
rights to the software products. It guarantees that the con-
tractual use of the software (products) by the Client does 
not breach the rights of third parties. 

19.2 Insofar as the software products or software mainte-
nance services delivered by the Contractor violate the rights 
of third parties and such at least slightly-negligent violations 

are based on a service of the Contractor, the latter shall be 
obligated to hold the Client free of all third party claims and 
all costs related to legal defense, including costs for the suit-
able acquisition of licenses, at the first request. 

20 Confidentiality 

20.1 The Contractor undertakes to maintain the confi-
dentiality of all information (e.g. business and operational 
secrets, data, technical and commercial information of any 
type) of which it becomes aware in the context of this con-
tractual relationship via the Client and the order, whether 
verbal, in writing, in electronic or other form, including be-
yond the duration of the contractual relationship and to 
maintain silence on this topic. The information must be 
stored in such a way as to exclude any misuse. 

20.2 The Contractor shall further be obligated to ensure 
that its employees, consultants and other vicarious agents 
which are charged with the execution of the agreement and 
receive information in accordance with 20.1 are obligated in 
writing to maintain this confidentiality. 

21 Data protection and security 

21.1 The Contractor shall ensure that all persons 
charged with the fulfilment of this agreement shall comply 
with legal data protection regulations and are demonstrably 
obliged to maintain data confidentiality in accordance with 
data protection rules. 

21.2 In case of contract data processing, the contractual 
parties shall conclude a separate agreement in accordance 
with § 11 German Federal Data Protection Law (BDSG). 

21.3 The Client expressly does not grant any authoriza-
tion for the use of contact data for marketing purposes. Any 
forwarding, transmission or other use of the contact data of 
the Client is explicitly prohibited. 

21.4 The Contractor is obligated to take all necessary 
measures to ensure information and operational security as 
well as quality assurance for the Client. The corresponding 
regulations and bulletins from the Client made available to 
the Contractor at its request shall apply. 

22 Insurance 

22.1 The Contractor is obligated to maintain operational 
liability insurance throughout the entire duration of the 
agreement, the scope and amount of which shall be appro-
priate for the liability risks under this agreement. 

22.2 At the request of the Client, the Contractor shall pro-
vide evidence of the purchase and existence of the insur-
ance as well as the payment of the corresponding premi-
ums. 

23 Audit 

23.1 The Customer is entitled to check compliance with 
the use restrictions agreed in the agreement at the premises 
of the Contractor with timely prior notice and during office 
hours.  

23.2 Such an audit shall be carried out by the Customer 
or by an auditing company to be specified by the Customer.  

23.3 The confidentiality of information of the Contractor 
shall be protected; reasonable security provisions shall be 
taken into consideration.  

23.4 The Contractor is obliged to grant access to all sys-
tems, books, records, business processes and equipment 
that the Customer requires to carry out a proper and thor-
ough audit. The Contractor shall cooperate with such an au-
dit as required. 
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24 Final provisions 

24.1 This agreement may only be transferred to third par-
ties with the authorization, which must be at least in text 
form according to the applicable law and shall be pursuant 
to the eIDAS requirements, of the other party. On the Cli-
ent’s side, third parties in the sense of this clause are not 
the companies affiliated with Bertelsmann SE & Co. KGaA, 
Guetersloh, Germany, within a group (§§ 15 et seq. AktG) 
or Bertelsmann SE & Co. KGaA itself. 

24.2 The Contractor is not entitled to name the Client, 
details of the order or the end client of the Client as refer-
ences without the latter’s explicit authorization, which must 
be at least in text form according to the applicable law and 
shall be pursuant to the eIDAS requirements. 

24.3 The contractual conditions established in these 
contractual conditions may not exceed 5% of the total value 
of the order overall. 

24.4 The Contractor acknowledges the regulations of the 
‘Supplier Code of Conduct’ of Bertelsmann SE & Co. KGaA 
and is obligated to act in accordance with said regulations. 
This code of conduct for business partners is available at 
www.ethics.bertelsmann.com. 

24.5 Modifications, amendments and the annulment of 
this agreement must be in text form according to the appli-
cable law and shall be pursuant to the eIDAS requirements. 
The same shall apply for the annulment of the requirement 
of the written form. 

24.6 The existence of this agreement shall not be af-
fected by the validity of individual provisions or loopholes. 
An invalid provision or a loophole must be replaced and/or 
filled by a valid provision which corresponds as much as 
possible with the intent and purpose of the invalid provision 
or remaining regulations of this agreement. 

24.7 The laws of the Federal Republic of Germany apply, 
to the exclusion of UN-CISG. The place of jurisdiction for all 
disputes arising from this agreement is the court factually 
and locally responsible for the Client. 
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Annex 1 to the General Purchasing Conditions of Arvato Systems GmbH, An der 
Autobahn 200, 33333 Guetersloh, Germany, and its affiliated companies (herein-
after: Client) for the maintenance of software 

 
(Version: November 2017) 

 
 

Service Level Agreement 
 
 

1. Service Level Table 

 Error class 1 Error class 2 Error class 3 

Service period of the 
Contractor 

24x7 

 
Mon. Fri., 8:00 am – 6:00 pm 

with the exception of federal bank holidays 
( "holidays"). These holidays shall be 

treated as Sundays. 
 

Acceptance of enquir-
ies by the Client (inci-
dents) < 1 minute 

Reaction time < 10 minutes < 20 minutes appropriate 
Time for the correction 
of errors 

< 2 hours < 4 hours appropriate 

Status report: Status of 
the error correction 

Every 60 minutes Every 90 minutes appropriate 

Post-mortem report 
2 working days after 
the correction of the 

error 

5 working days after 
the correction of the 

error 
– 

Maximum number of 
disruptions 

3 per year 6 per year 12 per year 

Documentation update 10 working days after the correction of the error 
Early warning < 48 hours – 

 
 
Contractual penalties for non-compliance 
 

 Error class 1 Error class 2 Error class 3 

Error correction within 
service hours 

 
> 2 hours: - 10 % 
> 4 hours: - 30 % 
> 6 hours: - 70 % 

> 8 hours: - 100 % 
> each additional 4 
hour period: each - 

100 % 
 

 
> 4 hours: - 10 % 
> 6 hours: - 25 % 
> 8 hours: - 50 % 

> each additional 8 
hour period: each - 

100 % 
 

– 

 
Non-compliance credit notes shall be calculated as a percentage of the average monthly remuner-
ation to be paid during the base period of the agreement. Section 6.6 shall also apply. 
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2. Hotline, error reporting 

2.1. The Contractor shall receive reports of errors from the Client via telephone, e-mail or fax during 
the service hours defined in the Service Level Table. 

2.2. The Client may record error messages – retroactively if applicable – which must be at least in 
text form according to the applicable law and shall be pursuant to the eIDAS requirements, and allocate 
the errors to a category according to paragraph 3. 

2.3. The Client may collect previously-reported and newly-detected errors into open issue lists and 
forward them to the Contractor. The following regulations shall apply according to the errors included in 
these lists. 

3. Error categories 

Errors shall be allocated to the following categories by the Client: errors preventing operations (Error 
class 1), errors hindering operations (Error class 2) and other errors (Error class 3). After adaptation/han-
dling of an error, the error category allocation may be changed.  The establishment of the error category 
shall be determined by the following allocation: 

3.1. Error class 1: An error which prevents operations is present when the use of a maintained 
system/program is rendered impossible or severely limited, for example due to error functions, incorrect 
results or response times. There are no functions available which could replace the disrupted function 
(“workaround solution”).  

3.2. Error class 2: An error which hinders operations is present when the use of a maintained 
system/program is partially impossible or severely limited, for example due to error functions, incorrect 
results or response times, and there is workaround solution, which is reasonable for the Client in both 
type and scope, which can be used temporarily.  

3.3. Error class 3: Other errors are present when the use of a maintained system/program is not 
and/or not significantly affected. Example: Awkwardly-defined basic settings, missing desired func-
tions/additions (“nice-to-have functions"), defects in the documentation, negative effects on operating 
comfort, all without any negative effect on functions. 

4. Reaction times and error correction 

4.1. Error class 1: In the event of errors preventing operations, the Contractor shall begin to correct 
the error within the reaction time defined in the Service Level Table following notification of the error by 
the Client - if necessary on site - and continue without interruption, that is to say 24 hours per day, 7 
days per week, in agreement with the Client until the correction is complete. The Contractor is obligated 
to correct errors preventing operations within the error correction time defined in the Service Level Table 
and shall remain constant contact with the Client throughout this period. 

4.2. Error class 2: In the event of errors hindering operations, the Contractor shall begin to correct 
the error within the reaction time defined in the Service Level Table following notification of the error by 
the Client - if necessary on site - and continue on the days defined in the Service Level Table and during 
the support times defined in the Service Level Table in agreement with the Client until the correction is 
complete. In the event of particularly severe errors hindering operations, the Client may demand unin-
terrupted efforts to correct them during the support times for errors preventing operations (Error class 
1) defined in the Service Level Table. 

4.3. Error class 3: The correction of other errors shall take place in a reaction and correction time 
appropriate for the severity of the error, unless something different is defined in the Service Level Table. 
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4.4. Error correction measures: The Contractor shall correct any defects of which it becomes 
aware as it sees fit, in particular using one of the following measures: 

(i) delivery of a patch/bug fix and, at the Client’s request, installation. 

(ii) delivery of a new program version which does not contain the defect. In the event of Error class 1 
defects, a workaround which is reasonable for the Client must be prepared within the error correction 
time according to the Service Level Table. 

(iii) instructions to the Client for a workaround of the defect or to remove the defect. The Client shall 
implement these instructions insofar as it is reasonable for it to do so. The Client is free to designate the 
error correction under this section as final or merely preliminary. Insofar as the Client informs the Con-
tractor of the fact that the error correction is merely preliminary, the Contractor shall be obligated to 
achieve a final error correction within an appropriate period. 

The correction of the error also includes correction of any consequences of the error correction, for 
example in the data. 

4.5. Reaction time: A reaction means any reasonable measure by the Contractor undertaken to 
find the cause of the error. The reaction time is therefore the time from the Client’s error report to the 
execution of this measure. 

4.6. Time for the correction of errors: The Contractor is obligated to correct the error within the 
error correction time established in the Service Level Table. The error correction time is the time from 
the Client’s error report to the Client's confirmation that the error has been corrected. The confirmation 
of the error correction by the Client takes place via the signature of the error correction record in accord-
ance with 5.5. 

4.7. Status reports: The Contractor shall continuously inform the Client at intervals in accordance 
with the severity of the error by means of status reports submitted by telephone, fax, e-mail or online 
reporting regarding the status of the error analysis and correction. The times defined in the Service Level 
Table within which status reports are to be delivered are at a minimum dependent on the severity of the 
error. In individual cases, the parties may agree a different logical cycle.  

4.8. Early warning: Insofar as the Contractor receives notification of an error of Error class 1 from 
other clients or from the manufacturer, it shall inform the Contractor of this error and the required and/or 
recommended error correction measures within the periods defined in the Service Level Table and begin 
the implementation of the measures for the Client. The error correction periods defined in the Service 
Level Table shall apply accordingly. The period shall begin from the successful correction of the error 
by the Contractor for a different client or after its announcement by the manufacturer.  

4.9. Interfaces to other systems: Insofar as the system/software is connected to other systems 
via interfaces and the Client identifies errors in these systems, or in others to be connected in the future, 
and that it cannot be excluded that these errors were caused by the system/software of the Contractor, 
the Contractor shall be obligated to proceed in accordance with the provisions of this Service Level 
Agreement until it has been demonstrated that the error was not caused by the system/software of the 
Contractor. 

4.10. Adaptation of the documentation: In the event of program modifications/improvements and 
error corrections, the adaptation of the documentation shall take place within the periods defined in the 
Service Level Table. The periods shall begin at the time at which the parties agree regarding the success 
of the error correction. 

4.11. Remuneration for outlay: Insofar as the Contractor determines that the error reported by the 
Client does not in fact exist or that it cannot be traced to the system/software of the Contractor, it shall 
be entitled to invoice the outlay incurred for the analysis and other handling to the Client in accordance 
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with the current price list as long as the Client was guilty of willful intent or gross negligence in the 
reporting of the error. 

5. Error reporting 

5.1. The Contractor will submit an error report to the Client by fax or e-mail alongside the first status 
report in accordance with section 4.7, which must list the following points: (i) time of the first error report 
or error detection, (ii) error description by the Contractor, (iii) procedure for the analysis and correction 
of the error by the Contractor; (iv) estimated error correction time.  

5.2. If the error correction time stated by the Contractor is not acceptable for the Client, the Client 
may request that further measures be taken. In this case, the Contractor shall be obligated to immedi-
ately organize the implementation of further measures with the Client and to seek agreement regarding 
the details of the further measures and the allocation of the corresponding costs. 

5.3. In cases in which the estimated or actual error correction times for errors preventing or hinder-
ing operations lead to interruptions of business operations or in which differences of opinion exist re-
garding the type and manner of logical error correction, the Client may demand the involvement of a 
neutral expert third party in the error analysis. The Contractor is obligated to cooperate with the third 
party and to provide all information required for the error analysis. If the correction of the error is only 
made possible by the involvement of the third party or if its involvement leads to the error correction time 
being significantly shorter than the time stated by the Contractor or to the negative effects related to the 
error being significantly reduced, the Contractor shall bear the costs of the involvement of the third party. 
The parties may first agree to an internal escalation in place of the involvement of an expert third party. 
If no agreement can be reached, the expert third party may be immediately involved.  

5.4. Error correction record: Once the error has been corrected, the Contractor shall submit the 
error correction record to the Client. The error correction record includes all test measures to be carried 
out to verify the correction of the error. The Client shall immediately verify the success of the error 
correction measures. Only after the verification of the error correction and signature of the error correc-
tion record by the Client shall the error be considered resolved. 

5.5. Post-mortem report: Once the error has been corrected, the Contractor shall submit an ex-
tensive error correction report (post-mortem report) to the Client within the period stated in the Service 
Level Table, documenting the cause of the error, the measures taken and modifications made to correct 
the error as well as the test measures undertaken to verify the correction of the error. 
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6. Delays and other disturbances / Right to termination 

6.1. The agreed reaction, error correction and delivery times and deadlines are binding. Obstacles 
and delays must be immediately notified with an exact description of the circumstances and a calculation 
of the additional time required. 

6.2. The Client is entitled to assign the work to a different company and to invoice the costs to the 
Contractor once an appropriate grace period has elapsed (“execution by substitution”). Furthermore, the 
Client may exercise its legal rights. 

6.3. Section 6.2 shall apply accordingly if the Contractor repeatedly fails to comply with the reaction 
times and error correction times defined in the Service Level Table or interrupts the error correction 
before the error is resolved, does not resolve errors within a suitable and/or contractually-agreed time 
or is otherwise insignificant breach of its obligations. 

6.4. If the Client exercises its right, established in section 6.2, to execution by substitution and if the 
source code is not in the possession of the Client, the Contractor shall immediately provide it to the 
Client with all corresponding information and documents. The material to be stored must be suitable for 
the generation of the version of the software/system which the Contractor most recently provided to the 
Client. 

6.5. The Contractor is not obligated to take responsibility for delays if the Client modifies the soft-
ware without the Contractor’s authorization and the Contractor demonstrates that these modifications 
have made the error correction significantly more difficult or impossible. This shall not apply if the Client 
has used system parameterisation measures in accordance with the handbook or has used defined 
interfaces (Exits, API) in accordance with the documentation. The Contractor guarantees that this shall 
not lead to any defects. 

6.6. In the event that error correction times defined in the Service Level Table are exceeded and 
that the Contractor is unable to demonstrate that it is not responsible for said delays, the Client may 
demand payment of the non-compliance credit notes defined in the Service Level Table without any 
prejudice to its other rights. Insofar as nothing different is established in paragraph 1, the non-compli-
ance credit notes shall be calculated as a percentage of the average monthly remuneration to be paid 
during the base period of the agreement. The non-compliance credit notes shall be invoiced with the 
next remuneration owed for the maintenance services provided and itemised accordingly on the in-
voices. The enforcement of any additional claims by the Client shall not be affected. 

6.7. Maximum number of disruptions: The Client is entitled to extraordinarily terminate the soft-
ware maintenance agreement, either entirely or in part, subject to a notice period of 10 working days if 
the maximum number of disruptions defined in the Service Level Table has been exceeded and insofar 
as these disruptions were the responsibility of the Contractor. The termination must be announced within 
2 months of the point at which the maximum number of disruptions has been exceeded.  If the remu-
neration for the services has already been paid (advance payment), it must be partially refunded. The 
enforcement of any additional claims by the Client shall not be affected. 


